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YOUNG, D.J. November 26, 2019
MEMORANDUM & ORDER
I. INTRODUCTION
The question in this case is whether the Clean Water Act
("CWA”) regulates discharges of pollutants into groundwater that
then flows into navigable waters.! According to the plaintiff,

the CWA commands the Environmental Protection Agency (“EPA”) to

1 “Ground water is defined as water beneath the earth’s
surface, often between saturated rock and soil.” United States
v. Johnson, 437 F.3d 157, 161 n.4 (lst Cir. 2006) (citing 10
C.F.R. § 63.302), vacated on other grounds, 467 F.3d 56 (lst
Cir. 2006).
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roam the land and police all pollution of our nation’s waters
which EPA can trace to a discrete source. The EPA is akin to a
detective who must follow the evidence wherever it leads in
order to find the culprit. The defendants’ account of the CWA
is quite different. They see the EPA not as a detective but
much like the tollbooth ranger at our national parks, here
stationed at the water’s edge of our nation’s navigable waters
with orders to demand a permit before letting any chemical-
spewing pipe through the perimeter. Point-source pollutants
that do not overtly breach the perimeter are not EPA’s concern,
even when the pollutants seep into the river or ocean along with
the water that trickles underground.

As these introductory metaphors suggest, the dispute in
this case goes deeper than groundwater. At bottom, the parties
present the Court with two competing visions of the Clean Water
Act. Where one side sees sweeping federal authority, the other
perceives state initiatives supported by an elaborate federal
infrastructure. Does the CWA unleash a roving federal detective
or, on the contrary, appoint a tollbooth ranger who largely
stays put? The two accounts differ sharply as to whether the
statute’s center of gravity lies with the federal government or
with the states.

The Court rejects each of these accounts, not because they

are wrong but because they are both right. As this Court reads

(2]
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the CWA, the statute is shot through with irreconcilable
ambiguity. The CWA confers a breathtaking mandate on the EPA to
defend the waters of the United States from identifiable
contaminators, yet it also takes pains to leave groundwater
regulation to the states. Either of these policy choices,
extended to its logical endpoint, would defang the other.
Exactly how Congress wished to strike the federal-state balance
here is mysterious. The congressional instructions on
regulating groundwater discharges are simply garbled.

Since the CWA is ambiguous on the precise question before
the Court, it is for the administering agency to supply a

reasonable construction. Chevron U.S.A. Inc. v. Natural Res.

Def. Council, Inc., 467 U.S. 837, 842-43 (1984); see United

States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 131

(1985) (applying Chevron to the CWA). This the EPA has done.

In the middle of this litigation, the EPA (after notice and
comment) published its first sustained analysis of the CWA’s
application to discharges into groundwater that is
hydrologically connected to navigable waters. See Interpretive
Statement on Application of the Clean Water Act National
Pollutant Discharge Elimination System Program to Releases of
Pollutants from a Point Source to Groundwater (the “Interpretive
Statement”), 84 Fed. Reg. 16,810 (Apr. 23, 2019) (to be codified

at 40 C.F.R. pt. 122). The EPA concluded that the statute does

(3]
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not regulate such discharges. Id. at 16,814.

The EPA’s interpretation is a significant legal
development. Many courts have addressed the question of CWA
jurisdiction over groundwater discharges by virtue of a
hydrological connection to navigable waters —-- or “the so-called

‘hydrological connection theory,’” Kentucky Waterways All. v.

Kentucky Utils. Co., 905 F.3d 925, 932 (6th Cir. 2018) -- and

the Supreme Court is set to decide the issue this Term. County

of Maui v. Hawaii Wildlife Fund, 139 S. Ct. 1164 (2019) (mem.).

Yet this Court is unaware of any judicial decision on the matter
in the time since EPA published its recent view. The question
put to this Court is thus both old and new.

As fully explained below, the Court rules that EPA’s
interpretation is a permissible construction of the CWA. The
Court affords Chevron deference to EPA’s interpretation and
holds that discharges into groundwater are categorically
excluded from the CWA’s regulatory regime, irrespective of any
hydrological connection to navigable waters.

A, Factual Background

On the southern shore of Cape Cod, where a skinny channel
links an estuary known as Wychmere Harbor to the ocean at
Nantucket Sound, sits the Wychmere Beach Club. Defs.’ Agreed-
Upon Resp. Pl.’s Statement Undisputed Material Facts L.R. 56.1

Supp. Pl.’s Mot. Summ. J. (“Agreed-Upon Facts”) 99 1-2, ECF No.

(4]
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94; Statement Undisputed Material Facts L.R. 56.1 Supp. Defs.’
Mot. Summ. J. (“Defs.’ Facts”) 99 1-3, ECF No. 78. The Wychmere
Beach Club, located at 23 Snow Inn Road in Harwich Port,
Massachusetts, is owned or operated by the defendants in this
case (collectively, “the Beach Club”). Id. The club is a
seasonal resort complex that includes “condominiums, seasonal
employee housing, and the Wychmere Beach Club Hotel,” along with
“an event venue, and recreational and other facilities.” 1Id. {
1.

Sewage from this complex is treated at the Wychmere
wastewater treatment facility (“the Facility”) located on the
property, which has a design capacity of 40,000 gallons per day.
Id. 99 2, 5. The sewage is placed in large tanks for
denitrification and removal of solids, moved to a 36,000 gallon
equalization tank, then sent to the rotating biological
contractors, passed through the secondary clarifiers and
tertiary filters, and from there deposited in twenty-two
“concrete leaching pits surrounded by crushed stone well four
inches above the highest groundwater elevation.” Agreed-Upon
Facts § 38. The purpose of these leach pits is to convey the
treated sewage from the Facility into the ground. Id. T 43.

The Facility’s twenty-two leach pits are cylindrical tubes
of perforated concrete, twelve feet long and eight feet in

diameter, extending down into the ground from a foot below the

(3]
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surface. Id. 99 44-51. Below the pits is a layer of gravel,
and they are enveloped by crushed rock. 1Id. 99 50-51. The
treated wastewater seeps, or “leaches,” out of these twenty-two
perforated concrete pits into the surrounding crushed rock,
sand, and soil, and then further percolates into the groundwater
table below. Id. 99 50-55. The leach pits sit very close --
between a hundred and five hundred feet -- to Wychmere Harbor
and the channel that joins it to the ocean; the groundwater
below the leach pits flows east or southeast toward the harbor
and channel. Id. 99 56-57. The wastewater in the pits contains
nitrogen, which then meanders through the groundwater into the
harbor or channel -- a journey that lasts between 45 and 223
days, depending on the pathway. Id. 99 58-59. About twenty
percent of the nitrogen in the wastewater dissipates between the
pits and the groundwater, perhaps, but all the rest of it finds
its way into Wychmere Harbor. Id. 99 63-66.

The Facility does not have a federal discharge permit,
Defs.’ Facts 9 8, but the Massachusetts Department of
Environmental Protection (“MassDEP”) has issued the Facility an
Individual Groundwater Discharge Permit, which limits the
Facility’s concentration of Total Nitrogen in its effluent to
ten milligrams per liter (10 mg/L), id. 91 4-7. Since opening
in 1988, the Facility has had continuous problems meeting its

state permit limitations on nitrogen discharges. Decl. Heather

[6]
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A. Govern Supp. Pl. CLF’s Mot. Summ. J., Ex. 12, Engineering
Report for the Repairs to the Snow Inn Wastewater Treatment Plan
({Feb. 10, 2015) 1, ECF No. 84-12. 1In 2014, MassDEP issued a
Notice of Noncompliance and required the Facility to adhere to a
return-to-compliance plan. Id. Nevertheless, the measurements
reported to MassDEP by the Beach Club indicate that the Facility
still regularly violates its nitrogen limits, with an average of
12.7 mg/L Total Nitrogen in 2018 and 14.46 mg/L in 2017.
Agreed-Upon Facts  61; Decl. Emily Kanstroom Musgrave Supp.
Defs.’ Mot. Summ. J., Ex. 1, Expert Report of Remy J.-C. Hennet,
Ph.D. 8, ECF No. 79-1.

In February 2016, MassDEP issued its Total Maximum Daily
Loads (“TMDL”) for Total Nitrogen in Wychmere Harbor and other
nearby harbors. Decl. Heather A. Govern Supp. Pl. CLF’s Mot.
Summ. J., Ex. 1, FINAL: Allen, Wychmere and Saquatucket Harbors
Embayment Systems: Total Maximum Daily Loads for Total Nitrogen
("Nitrogen TMDL”), ECF No. 84-1. The Nitrogen TMDL found
excessive nitrogen in Wychmere Harbor and other Harwich waters,
which “could result in in an overabundance of macro-algae, a
higher frequency of extreme decreases in dissolved oxygen
concentration and fish kills, widespread occurrence of
unpleasant odors and visible scum, and a complete loss of
benthic macroinvertebrates throughout most of the embayments.”

Id. at iii. MassDEP determined that the Facility is responsible

(7]
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for 2% of all nitrogen added to Wychmere Harbor (3% if you ask
the Beach Club’s expert), with the Facility adding 0.066
kilograms of nitrogen each day. Id. at 11, 19; Decl. John H.
Guswa, Ph.D, Ex. A, Expert Report of John H. Guswa 14-15, ECF
No. 80-1. Around 3.866 kilograms of nitrogen, or 8.52 pounds,
are added to Wychmere Harbor per day, and in 2018 the Facility
contributed approximately 101 to 137 pounds of nitrogen.
Agreed-Upon Facts 9 17. MassDEP has set a target of 0.66
kilograms of nitrogen per day for Wychmere Harbor, which amounts
to 531 pounds (or 240.9 kilograms) of nitrogen per year.
Nitrogen TMDL 27; Agreed-Upon Facts 99 18-19.

Residents and tourists have long enjoyed swimming,
clamming, and shellfishing in Wychmere Harbor. Id. 1 6. Yet
the water quality has degraded over the last fifty years and, in
the summer months especially, the water is “dark and less
clear.” Id. 99 5-8. Because of the nitrogen pollution, members
of Conservation Law Foundation, Inc. and others can no longer
enjoy Wychmere Harbor to its fullest; at least one member is
concerned about his health and that of others who swim in the
murky waters. Id. 99 9-10.

B. Procedural History

On August 24, 2018, Conservation Law Foundation, Inc.
("CLF”) filed a citizen suit under section 505 of the Clean

Water Act against several defendants (collectively, “the Beach

(8]
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Club”) who own or operate the Wychmere Beach Club. Compl., ECF
No. 1; 33 U.S.C. § 1365(a) (CWA’s citizen-suit provision
authorizing private citizens to bring an action in district
court for alleged violations of effluent standards or
limitations). 1In its amended complaint, CLF accuses the Beach
Club of operating a sewage disposal system that emits several
chemicals -- principally nitrogen -- into the groundwater, and
from there into Wychmere Harbor. Am. Compl. 49 45-95, ECF No.
34. Thus, CLF alleges two mirror-image violations by the Beach
Club: unauthorized discharge of pollutants into waters of the
United States, in violation of section 301l(a) of the CWA, id. 11
128-134; and failure to obtain a required permit for these
discharges, in violation of section 402 of the CWA, id. 99 135-
139. CLF seeks declaratory and injunctive relief, hefty civil

penalties, as well as costs and attorney’s fees. Id. 9 140.2

2 The Beach Club does not challenge CLF’s standing, but the
Court must independently assure itself that Article III standing
exists. Friends of the Earth, Inc. v. Laidlaw Envtl. Servs.
(roc), Inc., 528 U.S. 167, 180 (2000). ™“An association has
standing to bring suit on behalf of its members when its members
would otherwise have standing to sue in their own right, the
interests at stake are germane to the organization’s purpose,
and neither the claim asserted nor the relief requested requires
the participation of individual members in the lawsuit.” Id. at
181. Here, the environmental integrity of Cape Cod’s waters is
germane to CLF’s purpose and the Court sees no reason why
individual members must participate in this lawsuit.

The Court further rules that some CLF members would have
standing here to sue in their own right. The requirements of
constitutional standing are threefold: (1) the plaintiff shows
“it has suffered an ‘injury in fact’”; (2) “the injury is fairly

(9]
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In February 2019, the Supreme Court granted certiorari on

the same legal question presented by this case, County of Maui

v. Hawaii Wildlife Fund, 139 S. Ct. 1164 (2019), and two months

later the Environmental Protection Agency published its view on
the issue in the Federal Register, 84 Fed. Reg. 16,810 (Apr. 23,
2019).

CLF and the Beach Club each moved for summary Jjudgment on
September 20, 2019, ECF Nos. 76, 81, and filed supporting
memoranda. Mem. L. Supp. Defs.’ Mot. Summ. J. (“Defs.’ Mem.”),
ECF No. 77; Mem. L. Supp. CLF’s Mot. Summ. J. (“Pl.’s Mem.”),

ECF No. 82; Defs.’ Opp’n Pl.’s Mot. Summ. J. (“Defs.’ Opp’n”),

traceable to the challenged action of the defendant”; and (3)
“it is likely, as opposed to merely speculative, that the injury
will be redressed by a favorable decision.” Id. at 180-81
(citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61
(1992)). A CLF member who summers near Wychmere Harbor attests
to diminished enjoyment of the waters by him and his family, as
well as his fear for his family’s health. Decl. Heather A.
Govern Supp. Pl. CLF’s Mot. Summ. J., EX. 2, Decl. Peter G.
Kreitler 49 15-33, ECF No. 84-2. That is enough to show injury
in fact. See Friends of the Earth, 528 U.S. at 181-83;
Conservation Law Foundation, Inc. v. U.S. EPA, 964 F. Supp. 2d
175, 188 (D. Mass. 2013) (Wolf, J.) (holding that a reasonable
factfinder could find CLF members who “spend each summer near
the waters of Cape Cod” suffered injury in fact from nitrogen
pollution). The evidence further establishes that the injury is
fairly traceable to the Beach Club’s nitrogen discharges, even
though many other sources also contribute to the pollution of
Wychmere Harbor. See Massachusetts v. EPA, 549 U.S. 497, 523-25
(2007). The injunction sought would redress CLEF’s injury by
reducing the risk of further pollution, id. at 526; Monsanto Co.
v. Geertson Seed Farms, 561 U.S. 139, 155 (2010), and the civil
penalties sought would have a deterrent effect, Friends of the
Earth, 528 U.S. at 185-88.

[10]
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ECF No. 93; CLF’s Opp’n Defs.’ Mot. Summ. J. (“Pl.’s Opp’n”),
ECF No. 95. With the consent of the parties, the Court heard
oral argument as a case stated on October 28, 2019,3 after which
the Court took the matter under advisement. Tr. Case-Stated
Hr’g 31, ECF No. 106.
II. ANALYSIS

The Beach Club does not dispute CLF’s material factual
allegations. Agreed-Upon Facts 1. The Beach Club further
concedes, as it must, that the CWA prohibits the discharge of
pollutants such as nitrogen into Wychmere Harbor, a navigable

water. Id. ¥ 3; Defs.’ Mem. 3; see, e.g., City of Taunton v.

EPA, 895 F.3d 120, 125 (1st Cir. 2018) (treating nitrogen as a
pollutant under the CWA). Nonetheless, the Beach Club argues
that it is not liable under the CWA because it discharges the
nitrogen into groundwater, rather than directly into the harbor.
Defs.’ Mem. 4.

On this basis, the Beach Club asserts that (1) the Facility

3 “Case stated hearings provide an efficacious procedural
alternative to cross motions for summary judgment.” Sawyer v.
United States, 76 F. Supp. 3d 353, 356 (D. Mass. 2015) (citing
Continental Grain Co. v. Puerto Rico Mar. Shipping Auth., 972
F.2d 426, 429 n.7 (1lst Cir. 1992)). “In a case stated, the
parties waive trial and present the case to the court on the
undisputed facts in the pre-trial record. The court is then
entitled to ‘engage in a certain amount of factfinding,
including the drawing of inferences.’” TLT Constr. Corp. v. RI,
Inc., 484 F.3d 130, 135 n.6 (lst Cir. 2007) (quoting United
Paperworkers Int’l Union Local 14 v. International Paper Co., 64
F.3d 28, 31 (lst Cir. 19995)).

(11]
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(or its leach pits) is not a “point source” within the meaning
of the CWA, id. at 16-18; and, were the Facility a point source,
that (2) any discharge into groundwater is not covered by the
CWA even when the pollutant then travels via groundwater to
navigable waters, id. at 4-16. 1In arguing that discharges to
groundwater are categorically excluded from the CWA’s
protections, the Beach Club has hitched its wagon to the EPA’s
recent analysis of this question. See id. at 4-9.

The Court concludes that the Facility’s leach pits are
point sources within the meaning of the CWA. On the second
question, however, the Court cannot ignore the apparent
ambiguity in the statutory scheme as it relates to unpermitted
discharges of pollutants into groundwater that is hydrologically
connected to navigable waters. The Court rules that EPA’s
interpretation is governed by the framework announced in
Chevron, 467 U.S. at 842-43, and that EPA’s reading of the
statute is permissible. Accordingly, for the reasons that
follow, the Court enters judgment for the defendants.

A, The Legal Framework: Sections 301 and 402 of the Clean
Water Act

The Clean Water Act of 1972 declares its goal “to restore
and maintain the chemical, physical, and biological integrity of
the Nation’s waters.” 33 U.S.C. § 1251(a). At the heart of the

CWA is section 301, which lays down a blanket prohibition on

(12]
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“the discharge of any pollutant by any person” save for a few
specified exceptions. 1Id. § 1311(a). One of these named

exceptions covers those who obtain a permit under the National
Pollutant Discharge Elimination System (“NPDES”) described in

section 402. 1Id. § 1342; South Fla. Water Mgmt. Dist. v.

Miccosukee Tribe of Indians, 541 U.S. 95, 102 (2004) (“Generally

speaking, the NPDES requires dischargers to obtain permits that
place limits on the type and quantity of pollutants that can be
released into the Nation’s waters.”). The Beach Club lacks a
NPDES permit, Agreed-Upon Facts § 76, and so section 301’s
bedrock proscription is in force.

The CWA cabins section 301 by defining “discharge of a
pollutant” as “any addition of any pollutant to navigable waters
from any point source.” 33 U.S.C. § 1362(12). What are
navigable waters and point sources? The statute explains that
“navigable waters” are “the waters of the United States,
including the territorial seas,” id. § 1362(7), and a “point
source” is “any discernible, confined and discrete conveyance,
including but not limited to any pipe, ditch, channel, tunnel,
conduit, well, discrete fissure, container, rolling stock,
concentrated animal feeding operation, or vessel or other
floating craft, from which pollutants are or may be discharged,”

id. §1362(14); see also Hawai’i Wildlife Fund v. County of Maui,

886 F.3d 737, 744-45 (9th Cir. 2018) (explaining that non-point

(13]
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source pollution “is not traceable to any single discrete
source” and is therefore “very difficult to regulate through

individual permits” (quoting Ecological Rights Found. v. Pac.

Gas & Elec. Co., 713 F.3d 502, 508 (9th Cir. 2013)), cert.

granted, 139 S. Ct. 1164 (2019).

B. The Facility’s Leach Pits Are Point Sources

The Beach Club’s weakest argument is that the leach pits
are not point sources because the discharge goes first into the
soil.4 Thus, the Beach Club claims, “[t]he conveyance here is
groundwater,” not the Facility or its leach pits. Defs.’ Opp’n
5-6. This argument is neither here nor there; the leach pits
and the groundwater may both be conveyances. Here they both
are. The Facility’s twenty-two leach pits are manifestly
“discernible, confined and discrete conveyance[s].” 33 U.S.C. §
1362(14). 1In fact, the statute expressly identifies a “well”
and a “container” as point sources. Id. If there is some
important distinction between a pit and a well (or container),

then it is completely lost on this Court.

4 There is some confusion in CLF’s papers as to whether the
point source is the entire Facility, see Am. Compl. 9 48; Pl.’s
Mem. 9, or the leach pits, id. (“[Tlhe leach pits are a ‘point
source’ . . . .”). It does not matter whether the whole
Facility is a point source because, at the very least, the leach
pits are point sources within the meaning of the CWA. The Court
therefore construes CLF’s allegations as referring at least to
the leach pits.

(14]
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Seeking support, the Beach Club cites the Fourth Circuit’s

holding in Sierra Club v. Virginia Elec. & Power Co. that

“landfill and settling ponds” -- from which arsenic from coal
ash leached into navigable waters “on the initiative of
rainwater or groundwater” -- “could not be characterized as
discrete ‘points,’ nor did they function as conveyances.” 903
F.3d 403, 411 (4th Cir. 2018). The Fourth Circuit’s reasoning,
however, was based on the purpose and function of those
landfills and ponds, which operated very differently from the
Facility’s leach pits. For one thing, “the landfill and ponds
were not created to convey anything and did not function in that
manner.” Id. Here, the Beach Club has stipulated to the
obvious fact that “[t)lhe purpose of the leach pits is to convey
wastewater from the [Facility] into the ground.” Agreed-Upon
Facts 9 43. For another, the Fourth Circuit concluded that the
landfills and ponds were diffuse rather than “discrete” sources

because the discharge could not be measured. Sierra Club, 903

F.3d at 411. The rate of nitrogen discharge from the leach
pits, however, is measurable to a high degree of accuracy -—-
MassDEP fixes it at 0.066 kilograms per day. Nitrogen TMDL 19.
The leach pits would surely be point sources even under the
Fourth Circuit’s analysis.

In a last attempt to avoid the inexorable, the Beach Club

suggests that both MassDEP and the EPA have already determined

[(15]
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that the Facility is not a point source. Defs.’ Opp’n 2; Tr.
Case-Stated Hr’g 9. This suggestion apparently arises from the
2016 TMDL report that MassDEP submitted to EPA, in which the
Facility is categorized under “Load Allocations,” where
“nonpoint sources” are listed, 40 C.F.R. § 130.2(g), rather than
“Waste Load Allocations,” which is the proper place to discuss
“point sources,” id. § 130.2(h). See Nitrogen TMDL 21-23. But
MassDEP’s rough grouping of various pollution sources by
category does not sway this Court. Nor does this Court infer
that the EPA, simply by accepting the TMDL, made any specific
judgment as to whether the Facility or its leach pits are point
sources under the CWA. Even had the EPA somehow tacitly
adjudicated these specific leach pits to be non-point sources,
that conclusion would be contrary to law. Cf. 5 U.S.C. § 706(2)
(judicial review of agency action).

To put it plainly, the leach pits are “conveyance[s]”
because they leach; they are “discernible, confined and

discrete” because they are pits. Cf. Hawai’i Wildlife Fund, 886

F.3d at 745 (holding that wastewater injection wells were point
sources because they “collect and inject pollutants in four
discrete wells into groundwater connected to the Pacific
Ocean”) . The Court therefore has little trouble concluding
that the leach pits are point sources within the meaning of the

CWA.

[16]
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C. Discharges via Groundwater
The knotty question in this case, which is also before the

Supreme Court in County of Maui v. Hawaii Wildlife Fund, is

whether the CWA requires NPDES permits for point-source
discharges into groundwater that is hydrologically connected to
navigable waters. By hypothesis, the Court (along with the
parties in this case) presumes that groundwater is not itself

“navigable waters.” See Town of Norfolk v. U.S. Army Corps of

Eng’rs, 968 F.2d 1438, 1450-51 (1st Cir. 1992) (leaving the

question to EPA’s judgment); Village of Oconomowoc Lake v.

Dayton Hudson Corp., 24 F.3d 962, 965 (7th Cir. 1994); cf.

Rapanos v. United States, 547 U.S. 715, 734 (2006) (plurality

opinion) (rebuffing a “‘Land Is Waters’ approach to federal
jurisdiction”). Yet the question remains whether, and to what
extent, the CWA regulates discharges into groundwater which then
carries the pollutant to waters of the United States. Before
answering this question, the Court briefly will review the
various theories put forth by the parties here, other courts,
and the EPA.

1. The Hydrological Connection Theory

Several courts, notably the Fourth and Ninth Circuits, have
held that section 301 of the CWA prohibits unpermitted point-
source discharges into groundwater that is hydrologically

connected to navigable waters. The Ninth Circuit held that the

[17)
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CWA requires permits when “the pollutants are fairly traceable
from the point source to a navigable water such that the
discharge is the functional equivalent of a discharge into the
navigable water” and “the pollutant levels reaching navigable

water are more than de minimis.” Hawai’i Wildlife Fund, 886

F.3d at 749. CLF urges this Court to adopt the Ninth Circuit’s
test. Pl.’s Mem. 14.

Likewise, the Fourth Circuit held that “a plaintiff must
allege a direct hydrological connection between ground water and
navigable waters in order to state a claim under the CWA for a
discharge of a pollutant that passes through ground water.”

Upstate Forever v. Kinder Morgan Energy Partners, L.P., 887 F.3d

637, 651 (4th Cir. 2018). The Fourth Circuit imported the
“direct hydrological connection” test from the EPA, see id., and
the EPA initially pressed for this position in its amicus brief

before the Ninth Circuit, see Hawai’i Wildlife Fund, 886 F.3d at

749 n.3.5

5 The Ninth Circuit apparently ruled EPA’s “direct
hydrological connection” too narrow, see Hawai’i Wildlife Fund,
886 F.3d at 749 n.3, but the Fourth Circuit saw “no functional
difference between the Ninth Circuit’s fairly traceable concept
and the direct hydrological connection concept developed by
EPA,” Kinder Morgan, 887 F.3d at 651 n.12. The Court need not
pin down the relationship between the two tests.

(18]
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2, The Terminal Point Source Theory

The Sixth Circuit has adopted what EPA calls “the ‘terminal
point source’ theory,” 84 Fed. Reg. at 16,814, which reads the
CWA as prohibiting only point-source discharges that “dump
directly into . . . navigable waters,” but not discharges that
first pass through groundwater or other non-point sources on

their way to navigable waters. Kentucky Waterways All., 905

F.3d at 934-38 (emphasis in original). According to the Sixth
Circuit, indirect discharges into navigable waters are exempt
from CWA coverage, no matter what substance interposes between
the point source and the navigable waters -- be it groundwater,
land, or perhaps even air. See id. at 941-42 (Clay, J.,
concurring in part and dissenting in part).

No party asks this Court to adopt the Sixth Circuit’s view.
See Defs.’ Opp’n 6 (describing CLF’s argument against the Sixth
Circuit’s theory as “knock[ing] down a straw man”); id. at 15-
16. The Court notes that the EPA disagrees with this approach,
84 Fed. Reg. at 16,814, and that it clashes with Justice
Scalia’s observation in Rapanos: “The [CWA] does not forbid the
‘addition of any pollutant directly to navigable waters from any

point source,’ but rather the ‘addition of any pollutant to

(19)
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navigable waters.’” 547 U.S. at 743 (plurality opinion)
(emphasis in original) (quoting 33 U.S.C. § 1362(12) (A)) .S
3. The Categorical Exclusion of Groundwater Discharges

In April 2019, after full notice and comment, the EPA set
forth its new interpretation of the statute in the Federal
Register. See Interpretive Statement, 84 Fed. Reg. 16,810. The
Interpretive Statement is “carefully tailored to the specific
issue of releases of pollutants to groundwater,” id. at 16,819,
and “leaves in place [EPA’s] case-by-case approach to
determining whether pollutant releases to jurisdictional surface
waters that do not travel through groundwater require an NPDES
permit,” id. at 16,814. The goal of the Interpretive Statement
is to “provide[] clear guidance that balances the statute, case
law, and the need for clarity on the scope of the CWA NPDES
coverage, which has been recently expanded by judicial decision
to potentially reach a new set of releases to groundwater that
EPA has not historically regulated in the NPDES program.” 1Id.

at 16,811.

6 To be sure, the Sixth Circuit majority seeks to reconcile
its theory with Justice Scalia’s opinion by asserting that his
dictum referred only to “pollutants which travel through
multiple point sources before discharging into navigable
waters.” Kentucky Waterways All., 905 F.3d at 936 (emphasis in
original). This parsing of Justice Scalia’s words does not hold
water. The Sixth Circuit still relies upon adding the word
“directly” to the text; precisely what Justice Scalia rejected.

[20]
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The Interpretive Statement contends that “[a] holistic
reading of the CWA leads to the conclusion that releases of

pollutants to groundwater are categorially excluded from the

NPDES program,” id. at 16,823 (emphasis in original), and thus
“the best, if not the only, reading of the statute is that all
releases to groundwater are excluded from the scope of the NPDES
program, even where pollutants are conveyed to jurisdictional
surface waters via groundwater,” id. at 16,814. This exclusion
is conceptualized as a lack of proximate causation: “The
interposition of groundwater between a point source and the
navigable water . . . may be said to break the causal chain
between the two, or alternatively may be described as an
intervening cause.” Id. The EPA reached this conclusion by
“analyzing the statute the statute in a holistic fashion,” id.,
aided by legislative history, id. at 16,815-16, and with the
support of “[plolicy [clonsiderations,” id. at 16,823. The
Solicitor General, as amicus before the Supreme Court, has
adopted EPA’s new approach. Brief for the United States as

Amicus Curiae Supporting Petitioner, County of Maui v. Hawaii

Wildlife Fund, No. 18-260 (S. Ct. May 16, 2019) (“"U.S. Amicus

Brief”). The Beach Club’s argument in this case closely tracks

the EPA’s Interpretive Statement. Defs.’ Mem. 4-16.7

7 The reasoning in decisions of the Fifth and Seventh
Circuits, EPA notes, also supports the categorical exclusion of

(21]
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